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INTRODUCTION

It is the purpose of this paper to propose and defend a potential resolution of along-standing conundrum
inthephilosophy of law. Theconundrumisposed by theconceptual impasseemerging fromthedebatebetweenH.L.A.
Hart and Ronald Dworkinover thenatureof “thelaw.” Thepaper isdevelopedinthreesections. Thefirst contextualizes
the debate between these giantsinthefield of jurisprudence. The second section devel opsin somedetail the positions
of each thinker on this central issueinlegal philosophy ?the“rules’ approach of Hart and the “principles’ approach
of Dworkin. This section also sharpens these differences in terms of the broader issues which their debate posesfor
thelarger field of phil osophy of law. A third section proposesaPol anyianmodel for reconsidering thisapparentimpasse.
The model develops an approach to decision-making in terms of “universal intent.” The paper’ s conclusion seeksto
establish that this model can be applied to the philosophy of law and effectively forge a compromise between the
competing views of Hart and Dworkin.

Perhaps the simplest way to contextualize the Hart-Dworkin debate is to sketch (all too) briefly the poles
between which each sought to position himself, i.e. natural law theory (exemplified preeminently by St. Thomas) and
“legal positivism” (articulated classically by the 19th century British jurist John Austin).

In Summa Theologica, St. Thomas organizes his discussions of “the nature of law” around his notion of
“natural law.” Law, inthisview, isuniversal becauseit springsfrom reason possessed by all people. It isthisnatural
law that shapesthe positive law of whichweordinarily speak inreferring to “thelaw.” Positivelaw standsin contrast
both to natural law and to divine law, and the rel ations among the threein the ordering of human life are explained by
St. Thomas. In this connection the question of special importanceiswhether (and in what way) human law isderived
fromnatural law.

Positive law, for St. Thomas, is determined by the natural 1aw for the common good. It is binding upon the
conscience, becauseitisjust. The*angelicdoctor’s’ concept of law, then, isof anideal tobefoundinlaws. Itisabsent
when unjust exercise of power produceslawsin name only. For the most part these need not be obeyed. St. Thomas's
viewson law and morality actually anticipate more modern views regarding conscientious objection to unjust laws.
For, on hisunderstanding, only moral wrongsthat are socially significant, such as harm to others, properly concern
thelaw.
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John Austin’ swork in jurisprudence has long been regarded in the Anglo-American tradition asthe leading
work in oppositionto natural law theory. Austin seeksto define positivelaw, and thishe doesby distinguishing “laws
properly so called” from other law-like utterances and other things called laws.

Lawsproperly so called turn out to be“ commands’ requiring conduct; and some, called positivelaws, issue
fromasovereignto membersof anindependent politi cal society over which sovereignty isexercised. Commandsentail
apurpose and a power to impose sanctions on those who disobey; a sovereign is a determinate human superior (that
is, one who can successfully compel others to obey) who is not in a habit of obedience to such a superior and who
alsoreceiveshabitual obedience. Anindependent political society, then, isoneinwhichthebulk of society habitually
obeys a sovereign.

Accordingly, Austin’s “legal positivism” sees the issue of “the law” reducing to the issue of who setsthe
rule(i.e.“command”) and how thecommandisenforced (i.e. by forceor threat of force). Oversimplified, and crudely
s0, Austin seesthe operative principle in determination of “thelaw” as something like, (successfully and effectively
exercised)” might makes (properly “legal”) right.”

Hence, whereasfor St. Thomas positive law could be said to be grounded, in some sense, axiologically, for
Austinlaw’ sonly “grounding” isthe effective exercise of power to enforcecommands. Stated alternatively, while St.
Thomas definesthe law in terms de jure, Austin does so in terms de facto.

As one might suppose, much of the literature in this domain of the philosophy of law has been given over
toattemptsto definemediating positionsbetweenthese* extremes.” Two such mediating viewsarearticulated by Hart
andDworkin.

Thework now generally regarded asthe most important twentieth century statement of thepositivist position
inthe Anglo-AmericantraditionisH.L.A. Hart’ sbook, The Concept of Law (Hart, 1961). Init, Hart does not seek to
defend a narrow, partisan tradition, but rather departs from Austin’s version of positivism by undertaking a broad
reexamination of the fundamental questions of jurisprudence, clarifying them and securing their importance.

Hart’ sanalysisof the concept of law isbased on several interrelated ideas (See especially Hart, 1961, “Law
Asthe Union of Primary and Secondary Rules,” pp. 77ff). He maintains that alegal system—in contrast to a set of
unrelatedlaws—consistsof aunion of primary rulesof obligation and secondary rules. The most important secondary
rule,whichHart calls"theruleof recognition,” specifiesthecriteriafor identifyingalaw withinthesystem (e.g. theUnited
StatesConstitution). Other secondary rul esspecify how primary rulesarechanged or modified and when primary rules
have been violated.

Furthermore, in distinguishing primary rulesof obligation from secondary rules, Hart takesthe position that
thereisat |east onetype of law that imposesan obligation (Hart, 1961, p. 80ff). Thistypetellscitizensthat they must
not do thisor must do that. Raising the crucial question of what an obligation with respect to legal rules means, Hart
rejects the idea that to say that law imposes an obligation is merely to assert a prediction (about likely behavior of
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citizens). Nor does he accept the view that lawsimposing an obligation are simply coercive orders.

Hart (1961, p. 84ff) attemptsto provide ageneral analysisof obligationintermsof social pressure. He sees
this analysis as clearly distinguishing his view from those of Austin and other positivists.

Finally, inorder to understand secondary and primary rules and the obligation the law imposes, Hart (1961,
pp. 86-87) insiststhat the point of view of people who follow and apply the law must be considered. In particular, he
emphasizestheimportanceof aninternal point of view of thelaw ?thatis, the point of view of thosewho operatewithin
thelaw rather than of external observersof thelaw. So, according to Hart (1961, p. 88ff), alegal theorist who wishes
to understand a legal system must view the legal system from the point of view of an actor in the system. In
Wittgenstein’ scategories, perhaps, wemight say that Hart viewsthelegal systemasa“formoflife,” rather thanmerely
asaformal system.

How then, onemightinquire, doHart’ snotionsof “law” and“ legal system” impact thecrucial issueof judicial
interpretation? Clearly, he has moved away from astrict legal formalism, theview that legal interpretationisalways
simply the straightforward application of alegal ruleto a case. Hart does believe that there are instances where this
formalist approach is appropriate, but he deniesthat it alwaysis. Sometimes the judge must exercise discretion, and
amechanical application of ruleto caseisimpossible.

Note the difficulty which thisissue posesfor alegal positivist who isequally displeased with anatural law
form of “legal foundations’ and the extreme position of rule skepticism (the notion that judges always have wide
discretion and that the application of rulesto cases playsno significant rolein judicial decision). | will returnto this
issue abit later. For the present, | will merely note that across the years Hart' s position on thisissue has undergone
change. Tobefair, therefore, | will attempt to characterize hisposition onjudicial interpretationintermsof hismature
thought on this problem, some of which has evolved in his ongoing debate with Ronald M. Dwaorkin.

Dworkin, themost famouscritic of Hart’ stheory of judicial interpretation, wasHart’ s successor to the Chair
of Jurisprudenceat Oxford University. Against Hart, Dworkin maintainsthat eveninunclear casesthereisalwaysone
correct decision, althoughwhat thisdecision might beisunknown. In addition, Dworkinarguesthat ajudge’ sdecision
in unclear cases is characteristically determined, and should be, entirely by principles specifying rights and
entitlements. But | amheregettingahead of myself. | must first summarizein morespecifictermsexactly how Dworkin's
positiondiffersfromHart’s.

Professor Ronald Dworkin has presented afascinating critical tool in philosophy of law for critiquing legal
positivism, i.e., hisnotionof “legal principles’ (Dworkin, 1986 a, p. 153ff). Hedescribesprinciplesas* astandard that
isto be observed, not because it will advance or secure an economic, political, or social situation deemed desirable,
but because it isarequirement of justice or fairness or some other dimension of morality” (153). He argues that the
differencebetween principles’ and“rules’ is(1) “logical” (154); (2) related tothefact that principles(notrules) differ
intheir “weightiness’ (156); but (3) not alwaysrecognizablefromtheir form (156).

Although“principles’ are sometimeswell-established (for example, by judicial precedent), at timesthey do
not become established until thereisadjudication of “hard cases’ (157). Y et these principlesbecome (indeed are used
for) thejustification of decisionsin cases, which (in turn) becomerules of law (157).
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Although Dworkin defendshisconcept of “legal principles” withexplicitintent and systematicvigorin“The
Model of Rules,” the nature and subtlety of his position emerges more clearly from hismore popular article“On Not
Prosecuting Civil Disobedience” (Dworkin, 1968). For our purposeshere, however, theforegoing summary of Dworkin's
positionwill suffice.

It would appear that the net effect of Dworkin’sfirm opposition to legal positivism isakind of conundrum
for philosophy of law. On the one hand, Dworkin is able to demonstrate that the “rules’ (or “pedigree”) approach of
H.L.A. Hart to “certifying” valid positive law does not account for the presence of (and appeal to) “principles’ (not
reducibleto “rules”) within jurisprudence. Indeed, it does appear that “ principles’ in fact play arolein somejudges’
arriving at decisions, interpreting their reasoning, and justifying their claims.

On the other hand, Dworkin is unable to identify all such principles (since some remain unnoticed/
undiscovered until ajudgeisforced to ruleon a“hard case”). Moreover, he cannot specify their status, although he
believes quite clearly that they are “legally binding” upon judgesin making rulings or handing down decisions.

Hence, the conundrum. It would appear that thereisafunctioning critical apparatusat work within our legal
system (and, perhaps, beyond), the legal status of which cannot be established.

In“OnNot Prosecuting Civil Disobedience,” Dworkindoesat | east begintolay barewhy thisanomaly exists.
Hearguesthat thereiswhat hecalls* doubtful law” (Dworkin, 1968, p. 15ff), law thevalidity of whichisindispute (or
isotherwisesuspect). “IntheU.S,, at least, almost any law which asignificant number of peoplewould betempted to
disobey onmoral groundswould bedoubtful ?if not clearly invalid ?on constitutional groundsaswell. Theconstitution
makes our conventional political morality relevant to the question of validity: any statuethat appearsto compromise
that morality raises constitutional questions, and if the compromise is serious, the constitutional doubts are serious
also” (1968, p. 16). Moreover, Dworkinbelievesthat indraft resi stance casesof thelate 1960’ s, theconnecti on between
moral and legal issueswere made especially (even starkly) clear.

Draft dissenters, in Dworkin’ sview, werenot asserting aprivilegetodisobey validlaws. They believed firmly
that the |aws being broken were unconstitutional . Under these conditions, it is not always clear how such dissenters
inacomplex society areto “ play thegame” (1968, p. 17). Thismetaphor isironic. It isthelegal positivistswho have
relied heavily onimagesand metaphorslike* playingagame” to emphasizethelaw’ srule-like character and process.
Y et, Dworkinhaspresented achallenge, asking now what (or whose?) moveisnext. (For adetail ed examination of these
issuesin aformat comparing Hart and Dworkin, see Soper, 1984.)

How then does Hart’ s position respond to Dworkin's challenge? We must recall that Hart seeslaw as an
institutionwithinalarger social system. Itisaform of rule-making, rule-applying, and rule-enforcing behavior. These
rulesdoindeed have connectiontomorality, bothinorigin (on occasion) andininterpretation, aswell asin application
and enforcement. Thisoverlapping of differingkindsof rules?inthiscase moral onesand legal ones?doesnotimply
thedependenceof oneupontheotherinany “ ultimate” sense, any morethanother social rules(e.g. “rulesof etiquette”)
might be (Hart, 1986, p. 82). What alternative, then, does Hart offer for explaining the “foundations” of law? Hart
introduced the notion of “rules of recognition” (Hart, 1961, p. 94).

The*“ruleof recognition” isasecondary rule used toidentify primary rulesof obligation (1961, p. 94ff). This
ruleof recognitionismorecomplexinmodernlegal systemswherethereareavariety of “sources’ of law (1961, p. 97ff).
The relationship of one set of rulesto the other is one of “felative subordination,” not derivation.



In hismore maturethought, Hart has broadened his concept of “rules” applied by judgesin their decisionsto embrace
“legal standards’ (Soper, 1984, pp. 7-9). Although Hart now believes that these legal standards constrain ajudge’s
decisionin unclear cases, he maintainsthat there may be alternative decisionsin such casesthat are equally justified
in terms of these standards. In Dworkin’sview, Hart’ s position remains truncated and unsatisfying.

Hence, the conundrum cited above remains. It can be summarized asfollows. If Hart’ s positivist account of
the nature of “the law” ? asystem of primary and secondary rules, validated by a (secondary) “rule of recognition”
and supplemented by emerging “legal standards’ in the process of judicial interpretation ?is accepted, hisapproach
seems unabl e to account for the role played by principlesin many judicia decisions, especially “hard cases.” If, by
contrast, Dworkin's claims ? that some principles appealed to in judicial decisions and opinions are in fact “legal
principles’ and “obligatory” for judgesto follow ? are accepted, then it would seem that he should be ableto identify
these principlesor to state how they arethemselvesjustified or validated. But, alas, he cannot. How thenis“thelaw”
to berelated to “principles’?

Itwould appear that theimpassereached by Hart and Dworkinremains. Y et, theremay beanother alternative.
Thekey toidentifyingthat alternativemay belurkingin Dworkin’ scharacterization of judicial decisionsin®hard cases.”
Dworkin admitsthat judges sometimesface caseswherethe“ right” principle of law (to which appeal should bemade
in determining the case) isnot known. Not only isit not known by the particular judge presiding; but it is not known
by anyoneelseaswell! Infact, saysDworkin, itisonly when such hard cases are adjudicated that ajudge’ sattention
canbedirectedtothat principle (whichistheright principle). In other words, itisonly inthejudicial processitself that
somesuch principlesemerge. They areactual, but previously unrecognized, principlesof law. Theprinciplefor deciding
the caserightly, it would seem ? given this characterization, is present only tacitly, not explicitly.

Y et, this hypothesizing takes us outside the parameters of either Hart’ s position or Dworkin’s. To develop
amodel, then, for moving beyondtheir conundrum, | proposethat we consider amodel for decision-making devel oped
from the thought of Michael Polanyi.

The model to be developed here out of Polanyi’s thought was anticipated in, and suggested to me by, a
paragraphfromRichard Gelwick (Gelwick, 1977, pp. 127-128). Following Carl Friedrich’ sanalysis(Langford and Potest,
1968, pp. 91-110), Gelwick suggestsanew possibility for discussing natural 1aw. “ Eventhough Polanyi doesnot discuss
natural law, his grounding of cultural valuesin asociety of universal intent suggests a “natural law theory in human
nature’” (Gelwick, 1977, p. 127). “His (Polanyi’s) thought, therefore, bears a fortiori upon the enterprise and its
interpretation of attempting to embody justiceinlaw ...” (Friedrich, from Langford and Poteat, 1968, p. 92).

Intheanalysiswhichfollows, | will developamodel of decision-makingwhich parallels,insomerespectsthe
position articulated by Friedrich; but it is not dependent upon his notion of “natural law.” Hence, while being
appreciativeof Friedrich’ silluminatinginsights, | havedevel oped amodel whichisindependent of hisand moreclosely
tied to the phenomenol ogy of moral experiencethanto the venerable history of natural law theory. (I have devel oped
theconnectionsbetween aPolanyianmodel for deci sion making and the phenomenol ogical analysisof moral experience
more explicitly in an unpublished paper, “ Can aMoral Judgment be Both Contextual and Objective?’)
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Taking the conundrum bequeathed to the philosophy of law by Hart and Dworkin as our point of departure,
| ask that you recall the plight of the judge hypothesized above, who must decide a“hard case” in which the strict
applicationof ruleswill not suffice. Moreover, heor shemay not haveaccesseventoaspecific principleof law, because
the“right” principlehasnot yet been articulated (or otherwisediscovered) inthehistory of judicial interpretation. Y et,
in order to become the basis for the adjudication of the case at hand, the judge must appeal to alegal principle, one
derived from, and inherent in, the body of existing law (both legislated and interpreted).

Sincewhat iscalled for, thenisakind of “discovery,” on the part of our hypothetical judge, | would direct
your attention back to Polanyi’ sdiscussion of that issuein Science, Faithand Society. Y ouwill recall that “ discovery”
is described by Polanyi there as a process ? which he summarizes in the four words “Preparation, Incubation,
Illumination, and Verification” ?aprocess not unlike consistent effortsat “ guessing and experimenting,” in creating
awork of art,.” .. solving riddles, inventing practical devices, . . . diagnosing of anillness,” and perhaps, prayerfully
“searching for God” (Polanyi, 1964 b, p. 34). Rather than attempting merely to “achieve results,” the scientist is
attempting to makecontact withreality. Therefore, theguiding and constrai ning force by which he/she seeksand sorts
evidence must be his’her own conscience-- since there are not set rules for procedure to which he/she can appeal for
validation of higher choices and conclusions.

Polanyi devotes the balance of thiswork (SFS) to showing how the community of scientific discovery and
inquiry protectsitstradition agai nst mere subjectivismand blatant error and to describing thenecessary freedom under
which sciencemust operateto prohibit theencroachment of either skepticismor totalitarianism. Heisconcernedto show
that the loyalty of scientiststo the discovery of truth for its own sake must not be abdicated to the transient interests
of any lesser authority.

Polanyi notes that the seemingly subjective judgements of scientists are guided by the premises of science
which aretwofold. These are (1) “ naturalistic assumptions concerning the nature of every day life;” and (2) “more
parti cular assumptionsunderlying the processof scientificdiscovery and verification” (Polanyi, 1964 b, p. 42). These
premises are learned and passed on to succeeding generations of scientists in the manner of artistic tradition and
practice. Hence, thereisnot aset of col d factswhich canbecapturedinlanguageand memorized by thenoviceinscience.
He or she must be guided beyond techniques and principlesto agrasping of reality, whereby his/her own judgement
can become operative in both assessment of data and recognition of problems.

Inasimilar vein, Polanyi demonstratestheway inwhichmutual disciplineinthescientificcommunity protects
against the admission of error into premises and tradition. He does so by indicating the kind of self-government in
science which exercises the authority of scientific opinion. He summarizes thus, “It is clear enough then that the
self-governinginstitutions of scienceare effectivein safe-guarding the organi zed practi ce of sciencewhich embodies
and transmitsits premises’ (1964b, p. 50). Hearguesthat the functions of theseinstitutionsare mainly protective and
regulative and based themselves on a“ general harmony of viewsamong scientists.” Thisgeneral harmony isseen as
growing out of acommon tradition in science, as being maintained by the acceptance of mutual bonds of loyalty to
scientificideal s, and asdepending ultimately on the common exercise of scientific conscience. Therecan beno appeal
forvalidity inscientificinquiry, other thanto scientific opinionitself, without jeopardizing theentirescientific enterprise.
Thekind of authority operative in the scientific community demands not obedience ? but freedom.

The exercise of decision by which new theories are to be screened and competing theories evaluated must not be
usurped.
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There are di vi si ons anbng sci enti sts, soneti nes sharp and passi on-
ate, but both contestants renainagreedthat scientific opinionwll
ultimately decide right; and they are satisfied to appeal to it as
their ultimate arbiter . . . A common belief in the reality of
scientific ideals and a sufficient confidence in their fellow
scientists' sincerity resolves anbng scientists the apparent
i nternal contradictioninthe conception of freedom It establishes
gover nnment by scientific opinion, as aCeneral Authority, i nherently
restricted to the guardi anshi p of the preni ses of freedom (1964 b,
p. 63).

Hence, Polanyi can affirm that the goal of scientificinquiry must never beexclusively utilitarian. Rather, its
goal must bethediscovery of thetruth towhichit iscommitted. This can be done only within the context of asociety
which guaranteesthefreedom and encouragesthe dedi cation of itsmembersto the pursuit of transcendent obligations,
“particularly to truth, justiceand charity” (1964 b, p. 85).

Nevertheless, Polanyi’ shelief that knowledgeisgroundedin personal and tacit commitmentsdoesnot mean
that he thinks that “knowledge” is simply subjective. It is true that there is no such thing as perfect objectivity in
knowledge. No perfect detachment, nothing perfectly explicit is possible ? even in theideal case of knowledge.

Theknower, however, isnot thereby condemned to whimsical subjectivity, by the fact that his’her intent in
knowledgeisuniversal (Polanyi, 1967, pp. 77-78). Theintentisinescapably universal, Polanyi thinks, becausethequest
for knowledgeisaquest for animpersonal reality (Polanyi, 1964 a, p. 300ff) to supposethat onehasfounditisto suppose
that others“similarly equipped,” would also be abletofindit (1964 a, p. 324). The knower, therefore, does make use
of the rules and standards that he/she supposes to be universal, in the sense of being the “ proper” ones for anyone
touse (1964 a, p. 343). On Polanyi’ sview the scientific community functionsasakind of moral association of persons
by exercising mutual authority. It weldstradition and freedomtogether inapursuit of thetruth. It upholdsthepersonal,
tacit component but also the universal intent of knowing. Thistouchesthe central nerve of Polanyi’ s epistemol ogy.
Heispurposing nothinglessthan theattempt to overcomethe split between the subjectiveand the objective, an attempt
which is based on the distinction between

...thepersonal inus, which actively entersinto our commitments, and our subjectivestates, inwhich
we merely endure our feglings. This distinction establishes the conception of the personal, which
isneither subjective nor objective. In sofar asthe personal submitsto requirements acknowledged
by itself asindependent of itself, itisnot subjective; butinsofar asitisan action guided by individual
passionsit is not objective either. It transcends the disjunction between subjective and objective
(19644, p. 300).

Themutual correlation between the personal and theuniversal withintheframework of commitment, then, is
the “ solution” to the paradox of standards which are determined by personal commitment and belief. The answer to
theobjectiontoPolanyi’ sview thatitimpliesthat“ you can believewhatever youlike” is, quitesimply, that you cannot,
if you wish to be responsible within acommunity of universal intent.
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While compulsion by force or by neurotic obsession excludes responsibility, compulsion by
universal intent establishesresponsibility . . . Whilethe choicesin question are open to egocentric
decisions, acravingfor theuniversal sustainsaconstructiveeffort and narrowsdownthisdiscretion
to the point where the agent making the decision finds that he cannot do otherwise. The freedom
of the subjective person to do as he pleasesis overruled by the freedom of the responsible person
toact ashemust (1964 a, p. 309).

Itisinthislimited sense, then, of what Polanyi hascalled personal knowledge” that any scientificjudgement
canlay claimto being “objective.”

How, then, doesthisaccount of “ discovery” and exerciseof judgement underwriteamodel of decision-making
which could be employed by ajudge deciding a“hard case”?

Both Polanyi’ sscientist and thejudge presupposethat therespective principleswithwhich eachisconcerned
are ultimately rooted in beliefs and commitments (ones foundational to scientific inquiry and the practice of
jurisprudence, respectively). Y et, in the nature of the case (for each enterprise) these beliefs and commitments are
nondemonstrable.

Moreover, each of these projects, in its own way, asserts that its judgements represent attempts to make
contact with reality, based on informed perceptions of patterns or “ shapes’ in the real which manifest themselvesto
inquiry— whether theinquiry beinto the observable behavior of phenomenaor into “thefactsof thecase.” Eachkind
of judgement isinformed by normsor principlesembraced by acommunity of peoplewho sharemutual commitments
(tothepremisesof science/totheruleof law) and universal intent (inthe pursuit of truth/inthe pursuit of justice). Each
on€e’ sjudgements claim to be public and authoritative, evenif they are original or novel; because they are made with
universal intent and with the expectation of being ultimately vindicated within the community.

L est onebeinclinedtodecry thisattempt to devel opamodel for decision-making out of Polanyi’ sphilosophy
of science and epistemology, one which can apply to ajudge’s interpretation of “the law,” | would remind you of
Polanyi’s discussion of “systems of spontaneous order” and “systems of intellectual order” in the tenth chapter of
TheLogicof Liberty (Polanyi, 1951, p. 154ff).

Thesection of thischapter entitled Systemsof Intellectual Order” takesasitsfirstexample.” . .theLaw, and
inparticular CommonLaw” (1951, p. 162).

Consider ajudgesittingin court and deci ding adifficult case. Whilepondering hisdecision, herefers
consciously to dozensof precedentsand unconsciously to many more. Beforehim numberlessother
judges have sat and decided according to statute, precedent, equity and convenience, as he himself
hasto do now; hismind, whileheanalyses(sic) thevariousaspectsof thecase, isin constant contact
with theirs. And beyond the purely legal references, he senses the entire contemporary trend of
opinions, the social medium asawhole. Not until he has established all these bearings of his case
and reasoned to theminthelight of hisown professional conscience, will hisdecision acquireforce
of convictionand will he beready to declareit (1951, p. 162).
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The operation of Common Law constitutesa“ sequence of adjustments’ ? both between succeeding judges
and (aswell) betweenthejudgesandthegeneral public. “ Theresultistheordered growth of theCommon L aw, steadily
reapplying and reinterpreting the same fundamental rules and expanding them thusto a system of increasing scope
and consistency” (1951, p. 162).

Inthisprocessof discovery of legal principles* embedded” inthematrix of legal precedent, relevantlaw, facts
brought to light by testimony in court, etc., Friedrichrightly affirmsthat inlaw, asinscience, .” . . tacit knowing plays
adecisiverole. Polanyi’ sinsistencethat "thereare vast domainsof knowledgethat exemplify invariouswaysthat we
aregenerally unabletotell what parti cularswe areaware of when attending to acoherent entity whichthey congtitute’,
whilewrittenwith scientific experiment in theforeground of attention, applied equally well tothelaw” (Langfordand
Poteat, 1968, pp. 103-104).

V.

The forgoing analysis, utilizing the categories of Polanyi’s thought, indicates that thereis, indeed, .” . . a
functioning critical apparatusat work within our legal system,” thelegal status of which we can now establish. (Inso
doing, we will demonstrate that the Hart-Dworkin conundrum is subject to resolution.)

Thevaluesof asociety havea“fiduciary grounding” inthe personal backing giventothem.” .. by menwho,
moved asthey are by moral and intellectual passions, perceive and uphold these values with universal intent within
aconvivia order” (Langford and Poteat, 1968, p. 91). Quiteclearly, however, theembodiment of justiceinlawsandin
judicial decisionsisbothnecessarily incompleteandyet al soachievedinpart by moreor lessskillful judicial assessment.

Theseskillful feats, supported by moral andintell ectual passionswithuniversal intent, areaccredited
by and subject to the superintendency of the convivial order within which they are achieved and
whose very basisisin turn precisely these same passions (Langford and Poteat, 1968, p. 92).

Hence, both Hart and Dworkin areright, but incompl ete, intheir interpretations of “thelaw.” Hart iscorrect
that law islegitimated by appeal to secondary rulesand a“rule of recognition.” Y et, as Dworkinrightly argued, some
decisionsregarding the nature of “thelaw” can only be settled by appeal to principles (not reducibleto rules) within
jurisprudence. It certainly appearsthat “ principles’ infact play arolein somejudges’ arrivingat decisions, interpreting
their reasoning, and justifying their claims.

At the sametime, wenow can account for why Dworkin wasunableto identify all such principles, aswell as
why some legal principles remain unnoticed or undiscovered until ajudgeisforced to rule on a“hard case.”

Important legal principlesimplicit withinthelegal framework of legislation, judicial interpretation, etc., are
present only tacitly. The principles are present and operative within the jurisprudential community, acommunity of
universal intent. In certain “hard cases,” one or more members of the community are forced (by the incompleteness
of explicit case law) to render a decision which requires the application of the tacitly held principle. Under these
conditions, that whichis*“tacit” becomesthe object of focal awareness. Accordingly, the“right legal principle,” thus
discovered, was present all along.
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